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STATEMENT OF THE CASE 
Nature Of The Case 
Terrill James Smith appeals from the judgment entered upon his 
conditional guilty plea to felony driving under the influence, contending the district 
court erred in denying his motion to dismiss. 
Statement Of The Facts And Course Of The Proceedings 
On October 27, 2003, Smith was convicted of misdemeanor driving under 
the influence. (R., p.91.) Less than three years later, the state charged Smith 
with driving under the influence, second offense, a misdemeanor, to which Smith 
filed a "written guilty plea" on January 24, 2008. (R., p.92.) Prior to sentencing in 
that case, the state charged Smith with felony driving under the influence in Ada 
County Case No. M0803654, which charge was based on an allegation that 
Smith was driving under the influence on March 14, 2008. (R., pp.87, 93-94.) 
On April 30, 2008, the same day Smith was scheduled to be sentenced in his 
second offense case, Smith filed a motion to withdraw his guilty plea in that same 
case, stating, in part, that he did not "believe his decision was knowingly and 
voluntarily made, when considering other circumstances that affect the plea with 
future enhancement consequences." (R., pp.95-96.) One month later, the state 
dismissed the felony driving under the influence alleged in Case No. M0803654, 
and approximately two weeks after that, judgment was entered in Smith's second 
offense case. (See R., p.87) 
On June 28, 2010, the state filed a complaint again charging Smith with 
felony driving under the influence based on his March 14, 2008 arrest that was 
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the basis of the felony charge dismissed in Case No. M0803654. (R., pp.6-7.) 
Smith filed a motion to dismiss, asserting the alleged offense only qualified as a 
misdemeanor (even though it was charged as a felony), presumably because he 
had not been convicted of the second offense when the felony was filed, and, as 
such, once it was dismissed it could not be refiled pursuant to the statutory bar 
against refiling misdemeanors set forth in I.C. § 19-3506. (R., pp.75-77.) The 
district court conducted a hearing after which it denied Smith's motion. (See 
generally 1/19/2011 Tr.; R., p.116.) 
Smith thereafter entered a conditional guilty plea to felony driving under 
the influence, reserving the right to appeal the denial of his motion to dismiss. 
(1/26/2011 Tr., p.4, Ls.8-14; p.6, Ls.17-18; R., pp.107-113, 117-118.) The court 
imposed a unified ten-year sentence with one year fixed, and Smith timely 
appealed. (R., pp.120-122, 124-130.) 
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ISSUE 
Smith states the issue on appeal as: 
Did the district court err in denying Mr. Smith's motion to dismiss? 
(Appellant's Brief, p.10.) 
The state rephrases the issue as: 
Because Smith has failed to cite any authority or cogent argument in 
support of his claim that the district court erred in denying his motion to dismiss, 
should this Court decline to consider it? Alternatively, has Smith failed to 
establish the district court erred in denying his motion to dismiss based on I.C. § 
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ARGUMENT 
This Court Should Decline To Consider Smith's Claim Of Error Because It Is 
Unsupported By Any Authority Or Cogent Argument; Alternatively, Smith Has 
Failed To Establish The District Court Erred In Denying His Motion To Dismiss 
A. Introduction 
Smith claims that although he is mindful of existing authority that permits a 
state to dismiss and refile a felony charge, the district court nevertheless erred in 
denying his motion to dismiss after the state refiled the felony charging Smith 
with driving under the influence on March 14, 2008. (Appellant's Brief, pp.4-5.) 
This Court should decline to consider Smith's claim because it is unsupported by 
any authority or cogent argument. Alternatively, Smith's argument fails under the 
law he acknowledges controls this issue. 
B. Standard Of Review 
The appellate court freely reviews the construction and application of a 
statute. State v. Shock, 133 Idaho 753, 755, 992 P.2d 202, 204 (Ct. App. 1999); 
State v. Schumacher, 131 Idaho 484, 485, 959 P.2d 465, 466 (Ct. App. 1998). 
C. This Court Should Decline To Consider Smith's Claim That The District 
Court Erred In Denying His Motion To Dismiss, But Even If The Court 
Considers Smith's Claim, His Claim Lacks Merit 
Although Idaho Code § 19-3506 prohibits a state from dismissing and 
refiling a misdemeanor, it specifically excludes felonies from that prohibition. 
Smith acknowledges the state may, as it did in this case, dismiss and refile a 
felony, but nevertheless contends the state could not do so in this case "once the 
factual predicate making the third DUI a felony was removed," claiming the 
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charge, at point, "became a misdemeanor." (Appellant's Brief, p.4 and n.1.) 
Smith cites no authority for the proposition that a charge filed as a felony 
somehow "becomes a misdemeanor" under any circumstance, much less under 
the circumstances present in his case, nor does he provide any cogent argument 
in support of this claim. Because Smith has failed to do so, this Court should 
decline to consider his claim that the district court erred in denying his motion to 
dismiss. See State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996) 
("When issues on appeal are not supported by propositions of law, authority, or 
argument, they will not be considered."); State v. Schaffer, 133 Idaho 126, 130, 
982 P.2d 961, 965 (Ct. App. 1999) ("Because we have not been presented with 
any cogent reason why our state constitution should be applied differently than 
the Fourth Amendment with respect to the search involved here, we will rely 
upon judicial interpretations of the Fourth Amendment in rendering our 
decision."). 
Even if the Court considers Smith's claim, the claim is without merit. That 
Smith may have thought he could turn the felony charge into a misdemeanor by 
seeking to withdraw his plea, or by preventing the court from accepting his plea, 
to the second offense charge 1 does not mean that is actually what occurred. The 
state charged a felony, dismissed it, and later refiled it, without ever amending 
the felony charge to a misdemeanor. This is clearly permissible under I.C. § 19-
1 At the hearing on the motion to dismiss, counsel for Smith noted that although 
Smith filed a written guilty plea, and even though he moved to withdraw the plea, 
the guilty plea was never actually accepted by the court because it was the 
"practice" in magistrate court to take the plea at the time of sentencing, which 
had not occurred when Smith filed his motion to withdraw his plea. (1/19/2011 
Tr., p.6, L.14 - p.7, L.12.) 
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3506 and Smith failed to provide any cogent reason 
find otherwise. Moreover, Smith's argument is 
this Court should 
with the Court of 
Appeals' opinion in State v. Locke, 149 Idaho 641, 239 P.3d 34 (Ct. App. 2010). 
In Locke, the defendant argued he was not subject to the felony driving 
under the influence enhancement because at the time he was arrested for the 
offense ultimately enhanced to a felony, he only had one prior driving under the 
influence conviction. 149 Idaho 641-642, 239 P.3d at 34-35. The second 
offense that served as the basis for the felony enhancement did not occur until 
after the offense that was charged as a felony, although Locke was convicted of 
that offense before the charge was amended to a felony. !s;l The Court of 
Appeals held: "Under the plain language of [I.C. § 18-8005(5)], the felony 
enhancement is triggered when there are two convictions, by pleas of guilty or 
findings of guilt, for DUI offenses prior to the conviction on the enhanced charge, 
regardless of the sequence of the conduct or charges." Locke, 149 Idaho at 643, 
239 P.3d at 36. 
When the state originally filed the felony in this case based on Smith's act 
of driving under the influence on March 14, 2008, Smith had been convicted of 
driving under the influence on one occasion and had entered a written guilty plea 
to the second offense. The state's decision to dismiss the felony when Smith 
decided to withdraw, or attempt to withdraw, his guilty plea to the second offense 
(which the state likely did to await resolution of the second offense before 
proceeding on the felony), did not turn the state's charge into a misdemeanor. 
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Because Smith has failed to provide any authority or cogent argument in 
support of his claim that the district court erred in denying his motion to dismiss, 
this Court should decline to consider it. Even if this Court considers Smith's 
claim, the claim is meritless. 
CONCLUSION 
The state respectfully requests that this Court affirm the judgment entered 
upon Smith's conditional guilty plea to felony driving under the influence. 
DATED this 21 st day of December, 2011. 
.JE$SI AM. LORELLO 
Dep y Attorney General 
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